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To NALC Grievance Handlers

A collective bargaining agreement’s provisions concerning wages,
benefits, and working conditions are only as good as the grievance han-
dlers who enforce them. One of NALC’s greatest strengths has always
been the effectiveness of its grievance handlers at all levels, from the newest
shop steward to our most experienced arbitration advocates.

An NALC shop steward must research the facts and the contract before constructing an effective
grievance. Then he or she needs to articulate the correct arguments at the very earliest steps of the
grievance procedure. To do these jobs well, a shop steward requires deeper and more detailed infor-
mation than either the National Agreement or the Joint Contract Administration Manual (JCAM) pro-
vide. The Materials Reference System or MRS is one of our most effective tools for making the
required information easily available to union activists at all levels.

The MRS is a collection of contract administration materials assembled by NALC Headquarters’
Contract Administration Unit. The MRS contains summaries and, in some cases, the full text of many
important national-level materials, including settlements of Step 4 grievances, national-level pre-
arbitration settlements, memorandums, USPS policy statements, NALC publications and more. The
MRS also contains cross-references to significant national and regional arbitration awards.

NALC grievance handlers should review, use and submit these source documents when enforcing the
contract. The MRS summaries are not substitutes for copies of the actual Step 4 settlements, arbitra-
tion decisions or other original source documents which can be easily printed. The MRS is updated
and reissued periodically to add new materials. Users can check the NALC website for information
about the latest edition.

We believe you will find this updated publication easier to use and more comprehensive than ever be-
fore. Our goal is to help you build the kind of case files that will provide the best chance for resolution
at the lowest possible step of the grievance procedure.

Sincerely and fraternally,
Fredric V. Rolando
President, National Association of Letter Carriers

© 2014 National Association of Letter Carriers, AFL-CIO
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USING THE MATERIALS REFERENCE SYSTEM (MRS)

The Materials Reference System or MRS is a collection of
contract administration materials assembled by the NALC
Headquarters’ Contract Administration Unit. It has been
designed to assist all NALC representatives who enforce
and administer the National Agreement. The MRS should
be used as a supplement to the Joint Contract Administra-
tion Manual (JCAM) which is authoritative and controlling
in the case of any ambiguities or contradictions.

The MRS contains summaries and, in some cases, the full
text of many important national-level materials, including
settlements of Step 4 grievances, national-level pre-arbi-
tration settlements, memorandums, USPS policy state-
ments, NALC publications and more. The MRS also
contains cross-references to significant national and re-
gional arbitration awards.

The written text of this publication is over three hundred
pages in length. If necessary, it can be printed out, in
whole or in part. However, it has been published as an
electronic document since its real value is that it contains
imbedded hyperlinks to assist navigating around the docu-
ment and to access more than 2,000 arbitration awards,
national level settlements, court cases and NALC publica-
tions totaling over 10,000 pages.

NALC contract enforcers should review, use and submit
these source documents when enforcing the contract. The
MRS summaries are not substitutes for copies of the ac-
tual Step 4 settlements, arbitration decisions or other orig-
inal source documents, which can be easily printed. The
MRS is updated and reissued periodically to add new ma-
terials. Users should check the NALC website for informa-
tion about the latest edition. Users should note that the
materials collected in the MRS do not necessarily reflect
NALC's position. To resolve doubts concerning the cur-
rent applicability of any item, contact your NALC national
business agent.

The document contains both a table of contents and a
more detailed index. To find material and navigate around
the document, it is usually simplest to go to the table of
contents and click on the desired section. A more detailed
index is found at the end of the publication.

The document text contains thousands of imbedded hy-
perlinks. Simply click on any link to go to the desired sec-
tion or document.

The green links within the manual will take you to another
section of the document, for example: Remedies.

The blue links within the manual will take you to an exter-
nal document in PDF format such as an arbitration award,
national level settlement, or article in an NALC pubilication,
for example: C-10635 or M-01476.

Materials Reference System

Excerpts from the National Agreement are indicated by
gray shading.

Excerpts from the JCAM are indicated by blue shading.

Using the Adobe Acrobat Reader

This publication and all the linked documents are in Adobe
Acrobat format. Using Adobe tools you can search the in-
dividual documents and “cut and paste” text for use in a
word processing document.

Users should modify the Adobe tools found at the top of
each page as it is displayed. The “Next Page/Previous
Page,” “Previous View/Next View” “First Page/Last Page,”
“Go to Page,” “Search,” and “Block” tools can all be very
helpful. It is very important to have the “Previous View and
“Next View” commands. They will allow you to return to
where you left off in this document after you have viewed
an external PDF file, such as an arbitration award. To add
these commands in Adobe Reader Xl, go to the “View”
menu at the top of Adobe Reader. Select “Show/Hide”,
then “Toolbar Items”, then “Page Navigation” and select
the toolbar commands that you desire. For additional help
using PDF documents or if these instructions do not work
on your version of Adobe Acrobat Reader, consult the
Adobe Reader's help files.

Note to Readers

The NALC Materials Reference System was first published
over twenty-five years ago and has been revised and up-
dated many times since. It summarizes years of experi-
ence by NALC officers, national business agents, staff and
arbitration advocates. It will never be complete and we ex-
pect it to continue to grow and improve.

You can help us improve future editions by bringing any
suggestions you have to the attention of the NALC Con-
tract Administration Unit. The suggestions can be as sim-
ple as reporting typographical errors or broken hyperlinks.
However, we would especially welcome your suggestions
for additional material to include or sections that can be
improved, clarified or expanded.
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204Bs are temporary supervisors. The term 204(b) itself is
a long obsolete reference to a section of Public Law 68
passed in June 1955, long before the Postal Reorganiza-
tion Act of 1971.

The hybrid nature of 204b assignments can raise compli-
cated contractual issues and occasionally cause friction
with fellow employees. This is because 204Bs are super-
visors able to issue discipline; yet they remain members of
the bargaining and the union has a legal obligation to rep-
resent them in grievances arising under the terms of the
collective bargaining agreement. See, for example,
C-16778. Employees used as 204Bs also have certain
bidding rights, although they are limited by the provisions
of Article 41, Section 1.A.2.

204B — Definition, Eligibility

M-00249 Step 4

July 9, 1982, H1N-5D-C 3290

An O.1.C. assignment is regarded as a temporary detail to

a supervisory position (204b assignment) within the mean-
ing of Article 41, Section 1.A.2 of the National Agreement.

M-00824 Step 4

February 26, 1988, H4N-5E-C 36561

The term immediate supervisor as written in Article 15,
Section 2, Step 1(a) of the National Agreement may be an
acting supervisor (204b).

M-00087 APWU Step 4

November 15, 1984, H1C-1Q-C 31822

Temporary assignment as an ad hoc EEO Counselor is not
a supervisory position. The duty assignment should not
be posted for bid under the provisions of Article 37, 3.A.7.

M-00685 Step 4

July 29, 1983, H1N-3P-C 20590

A customer services representative (EAS-15) is not a su-
pervisory position within the meaning of Article 41, Section
1.A2.

C-10430 Regional Arbitrator Sobel

November 11, 1990, S7N 3U-C 27345

Management did not violate the contract by failing to com-
pensate at the 204b rate two intermittent temporary super-
visors when it called them into a supervisors meeting for
forty-five minutes, because the 204b’s “performed no su-
pervisory functions; issued no instructions.”

Selection
M-00058 Step 4, July 8, 1983, HIN-1M-C 6017

It is management’s prerogative to select employees who
will be assigned as 204b supervisors.
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C-11185 Regional Arbitrator Grabb

October 29, 1987, C4C-4C-C 6899

Management violated the contract when it ceased using
grievant as an acting supervisor because she was active in
the union.

C-21881 Regional Arbitrator Rosen

April 9, 2011

Management improperly denied the Grievant's bid for the
T-6 position. The bid she submitted clearly contained all
the requested information necessary for management to
determine she was the successful bidder. Management
shall rectify this matter by treating her as a T-6 effective
November 6, 1999, and it shall make her whole for all
losses of pay and benefits caused by that denial.

Seniority

C-03227 NALC National Arbitrator Mittenthal

April 23, 1981 N8-NA-0383

Under the 1978 National Agreement temporary supervi-
sors continue to accrue seniority during time which they
serve as temporary supervisors (204b).

Pay

See also Higher Level Pay
Out of Schedule Pay

C-00580 National Arbitrator Mittenthal, January 27,
1982, A8-W-939

Employees working as 204Bs are entitled to receive the
out-of -schedule overtime premium when applicable under
Article 8, Section 4.B. See also C-00938, APWU National
Arbitrator Gamser, January 31, 1978.

Schedules, Notification, Form 1723

M-00357 Step 4, December 31, 1985

When an employee is detailed to a higher level (204b) by
executing a Form 1723, the beginning and ending dates of
the assignment are effective unless otherwise amended by
a premature termination of the higher level assignment.

M-00789 Pre-arb

November 13, 1987, H1N-3U-C 34332

1) A craft employee may work less than a full day on a
204b assignment (temporary supervisory position).

2) Form 1723 shall be used in detailing letter carriers to
temporary supervisory positions. Pursuant to Article
41.1.A.2, the Employer will provide the Union at the local
level with a copy of Form(s) 1723 showing the beginning
and ending of all such details.

3) Management may prematurely terminate a 204b as-
signment.
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4) In the event a 204b assignment is prematurely termi-
nated, a revised form 1723 will be furnished to the union at
the local level as soon as practicable.

M-00755 Step 4

May 22, 1987, H4N-4U-C 26041

In accordance with Article 41, Section 1.A.2, of the Na-
tional Agreement, Form 1723 “shall be provided to the
union at the local level showing the beginning and ending
times of the detail.” Such copies of Form 1723 should be
provided to the union in advance of the detail or modifica-
tion thereto.

M-00537 Step 4

May 1, 1985, HIN-3U-C 37182

Management may use a craft employee in a 204b assign-
ment for less than a full day. See also M-00095.

M-00030 Step 4, February 9, 1977, NCS 9638

Local management will, at the request of the Union, make
available the information as to when an employee is de-
tailed to a 204b position and when the employee returns
from that detail in accordance with applicable provisions
of Article XV and XXXI.

Four Month Rule
Article 41.1.A.2 provides the following:

41.1.A.2. Letter carriers temporarily detailed to a supervi-
sory position (204b) may not bid on vacant Letter Carrier
Craft duty assignments while so detailed. However, not-
ing contained herein shall be construed to preclude such
temporarily detailed employees from voluntarily terminat-
ing a 204b detail and returning to their craft position. Upon
return to the craft position, such employees may exercise
their right to bid on vacant letter carrier craft duty assign-
ments. The duty assignment of a full-time carrier detailed
to a supervisory position, including a supervisory training
program in excess of four months shall be declared vacant
and shall be posted for bid in accordance with this Article.
Upon return to the craft the carrier will become an unas-
signed regular. A letter carrier temporarily detailed to a su-
pervisory position will not be returned to the craft solely to
circumvent the provisions of Section I.A.2. Form 1723, No-
tice of Assignment, shall be used in detailing letter carriers
to temporary supervisor positions (204b). The Employer
will provide the Union at the local level with a copy of
Form(s) 1723 showing the beginning and ending of all
such details.

Note that Article 41.1.A.2 was changed effective July 21,
1978 to read that duty assignments left vacant for periods
in excess of four months must be posted. Those Step 4
decisions issued prior to that date, although referring to a
period of six months, may now be understood to mean
four months.
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C-18743 National Arbitrator Snow

E94N 4E-C 96060312, October 2, 1998

An employee who remains in a 204b status and whose as-
signment is posted for bid under the provisions of Article
41.1.A.2 may be assigned to a residual vacancy following
completion of a bidding cycle.

M-00194 Step 4, October 2, 1974, NBC 2335

Although the language of Article 41, Section 1.A.2. pro-
vides that duty assignments left vacant for periods in ex-
cess of six months must be posted, it is our determination
that the total pattern of conduct revealed in this case vio-
lates the intent of the National Agreement.

C-05230 Regional Arbitrator Jacobowski

October 16, 1985, C1N-4C-C 33108

A letter carrier returning to craft work for one week in a
four month period did not break the continuity of the 204b
assignment. Article 41.1.A.2 therefore requires that the
route be declared vacant and posted for bid. See also C-
23918, C-10181B.

C-13823 Regional Arbitrator Scearce

July 15, 1994,N90N-4H-C 94022684

It is simply too convenient that [the 204-B] would be
needed up to just before the four month limit would take
effect. | am persuaded that the return to his bid assign-
ment for a two week period before returning him to the
204-B post was a pretextual attempt to avoid the applica-
tion of Article 41, Section 1.A.2.. His bid assignment is to
be posted per Article 41 and filled and, given no alterna-
tive action, he is to be an unassigned regular.

C-10454 Regional Arbitrator Byars

December 3, 1990, S7TN-3N-C 28399

The return of a 204b to his letter carrier assignment for
one day in a four-month period was not for the purpose of
circumventing 41.1.A.2.

M-00195 Step 4, October 31, 1974, NBW 1603

An employee bid on his former assignment while still de-
tailed to a supervisory position in which he had served for
over six months. This was not consistent with applicable
provisions of the National Agreement.

M-00011 Step 4, October 27, 1977, NCW 8287
Management will not return a carrier to his bid position for
short periods of time merely to circumvent the intent of Ar-
ticle 41.1.A.2 of the National Agreement.

Bidding, In General

The JCAM provides the following under Article 41, Section
1.A.2:

While city letter carriers temporarily detailed to a supervi-
sory position (204b) may not bid on vacant city letter car-
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rier craft duty assignments while so detailed, they may bid
on the multi-craft positions of VOMA or Examination Spe-
cialist while on detail (National Arbitrator Aaron, H1N-
4J-C 8187, March 19, 1985, C-04925).

M-00535 Step 4

March 11, 1985, H1N-1J-C 34481

An employee in a 204b position should not be precluded
from bidding for choice vacation periods.

C-04925 National Arbitrator Aaron

March 19, 1985, H1N-4J-C 8187

A letter carrier in a 204b status may bid for a vacant
VOMA assignment.

Bidding for Bargaining Unit Positions

C-03288 National Arbitrator Fasser

June 30, 1977, NBS 6859

A 204B who has served less than six months in a supervi-
sory position may not bid upon posted city letter carrier
assignments while serving as a 204B.

M-00552 Step 4

October 24, 1983, H1N-4B-C 16840

While an employee is in a 204B supervisory status, he or
she cannot exercise a bid preference for a temporary as-
signment available under Article 41, Section 2.B.3 or
2.B.4.

M-00195 Step 4, October 31, 1974, NBW 1603
Employee bid on his former assignment while still detailed
to a supervisory position in which he had served for over
six months. This was not consistent with applicable provi-
sions of the National Agreement. Accordingly, the appro-
priate postal officials are being instructed to take the
necessary steps to see that the assignment in question is
awarded to the bidder who would have received that as-
signment had it not been awarded to the employee with
whom this grievance is concerned.

M-00331 Step 4, February 12, 1973, NE 1653

An employee who is a probationary supervisor cannot bid
for a craft position until after his return to the bargaining
unit.

M-00680 Step 4, February 4, 1977, NCW 3549

If a letter carrier is detailed for six months or longer to a

204B assignment he must return to the craft as an unas-
signed regular and therefore, he would not be eligible to

bid for a letter carrier position while on 204B detail.

M-00711 Step 4, July 9, 1980, N8-S- 0355

The record indicates that the grievant was not on a 204B
assignment when he submitted his bid for the vacant T-6
route. Moreover, the fact that he was serving in a 204B as-
signment on the closing date of the bid is of no contrac-
tual consequence.
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M-00016 Pre-arb, NC-NAT-8581

Letter carriers temporarily detailed to a supervisory posi-
tion (204B) may not bid on vacant Letter Carrier Craft duty
assignments while so detailed.

Hold-Down Assignments

C-09187 National Arbitrator Britton

July 21, 1989, H4N-1W-C 34928

A part-time flexible city letter carrier on a hold-down who
accepts a 204b detail retains the contractual right to the
hold-down until the hold-down is awarded to another
carrier pursuant to the provisions of Article 41, Section
2B4 of the National Agreement; and under the language
of Article 41, Section 1A1, within five working days of the
day that the hold-down becomes vacant as a result of a
carrier accepting a 204b detail, the hold-down must be
reposted for the duration of the remainder of the original
vacancy.

Bargaining Unit Work

The JCAM provides the following under Article 1, Section
6.A:

The prohibition against supervisors performing bargaining
unit work also applies to acting supervisors (204b). The PS
Form 1723, which shows the times and dates of the 204b
detail, is the controlling document for determining whether
an employee is in a 204b status. A separate PS Form 1723
is used for each detail. A single detail may not be broken
up on multiple PS Forms 1723 for the purpose of using a
204b on overtime in lieu of a bargaining unit employee. Ar-
ticle 41.1.A.2 requires that a copy of the PS Form 1723 be
provided to the union at the local level.

M-01397 Step 4

November 18, 1999, F94N-4F-C 99098126

This issue in this case is whether management violated the
National Agreement by allowing an employee to work
overtime on either the day preceding or the day following a
204-B assignment. After reviewing this matter we mutu-
ally agreed that no national interpretive issue is fairly pre-
sented in this case. We further agreed that the Form 1723
will accurately reflect the dates the employee will be in a
204-B status.

M-00747 Step 4

April 15, 1987, H4N-3N-C 38394

A 204B letter carrier who anticipates returning to the bar-
gaining-unit and desires to work overtime within the appli-
cable quarter, must initially sign the OTDL, in accordance
with Article 8, Section 5.A, of the 1984 National Agree-
ment. However, a letter carrier in 204B status is not eligible
to perform bargaining-unit work. PS Form 1723 is the
controlling document to determine whether the letter car-
rier is in a 204B status. See also M-00496, M-00507
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M-00116 Step 4

March 28, 1985, H1N-1-C 23759

A letter carrier on the Overtime Desired List (OTDL) is pre-
cluded from performing overtime work in the carrier craft
only when that carrier is actually in a 204b status. Any
overtime the carrier accrues while working as a supervisor
is not recorded on the craft overtime desired list. Carriers
who serve as temporary supervisors are not entitled to
make up overtime opportunities for the overtime opportu-
nities missed while serving as a supervisor.

M-00021 Step 4

September 27, 1983, HIN-5C-C 12781

Except in accordance with Article 1, Section 6, of the Na-
tional Agreement, an employee in a training status as a su-
pervisor shall not perform bargaining-unit work while he or
she is in the training status. Form 1723 is the controlling
document to be used in determining when the employee is
in a supervisory training status.

C-09470 Regional Arbitrator Martin

October 26, 1989, C7N-4U-C 12574

Where management consistently refused to furnish the
local union with 1723s showing 204b details, the appropri-
ate remedy is pay for PTF carriers who worked less than
eight hours on a tour when a 204b served.

Bargaining Unit Overtime
The JCAM Provides the following under Article 1, Section 6.A:

An acting supervisor (204b) may not be used in lieu of a
bargaining unit employee for the purpose of bargaining-
unit overtime. An employee detailed to an acting supervi-
sory position will not perform bargaining-unit overtime
immediately prior to or immediately after such detail on
the day he/she was in a 204b status unless all available
bargaining unit employees are utilized. However, an em-
ployee may work bargaining-unit overtime, otherwise con-
sistent with the provisions of Article 8, on the day before
or the day after a 204b detail. (Step 4, HON-5R-C 13315,
August 30, 1993, M-01177)

M-00213 Pre-arb

December 9, 1981, H8N-4C-C 22286

Normally an employee who is detailed as an acting super-
visor will not perform bargaining unit work prior to the
workday immediately following the termination of the de-
tail. The senior employee who was on the Overtime De-
sired list on the day of the dispute and did not work
overtime will be compensated 2 hours of back pay.

M-00891 Pre-arb

January 12, 1989, H1N-5H-C 26031

1) An employee serving as a temporary supervisor (204b)
is prohibited from performing bargaining unit work, except
to the extent otherwise provided in Article 1, Section 6, of
the National Agreement. Therefore, a temporary supervi-
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sor is ineligible to work overtime in the bargaining unit
while detailed, even if the overtime occurs on a non-
scheduled day.

2) Form 1723, which shows the times and dates of a 204b
detail, is the controlling document for determining whether
an employee is in 204b status.

3) Management may prematurely terminate a 204b detail
by furnishing an amended Form 1723 to the appropriate
union representative. In such cases, the amended Form
1723 should be provided in advance, if the union repre-
sentative is available. If the union representative is not
available, the Form shall be provided to the union repre-
sentative as soon as practicable after he or she becomes
available.

4) The grievant in this case will be paid eight (8) hours at
the overtime rate. See also M-00893, M-00023

M-00306 Step 4

March 21, 1985, H1N-4K-C 31235

Carriers, who serve as temporary supervisors, are not enti-
tled to make-up overtime opportunities for the overtime
opportunities missed while serving as a supervisor. Article
8, section 5.C.2.b should be applied to these carriers on a
ratio basis to the time served as carriers during the quar-
ter.

M-01397 Step 4

November 18, 1999, F94N-4F-C 99098126

This issue in this case is whether management violated the
National Agreement by allowing an employee to work
overtime on either the day preceding or the day following a
204-B assignment. After reviewing this matter we mutu-
ally agreed that no national interpretive issue is fairly pre-
sented in this case. We further agreed that the Form 1723
will accurately reflect the dates the employee will be in a
204-B status.

M-01359 Step 4

March 17, 1983, H1N-4C-11833

When an employee is detailed to 204b status, the em-
ployee will not perform bargaining-unit overtime except as
provided for in Article 1, Section 6 of the 1981 National
Agreement during the period of the 204b assignment.

M-00450 Step 4

January 22, 1982, H8C-2F-C 10327

This employee was in the supervisory status for all work
time included. He should not work craft overtime during
the period covered by the assignment order.

C-09944 Regional Arbitrator P.M. Williams

April 2, 1990, S7TN-3W-C 24484

Management did not violate the contract when it permitted
a 204B to sign the OTDL.
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M-00344 Step 4

October 31, 1984, H1N-3U-C 34249

An acting supervisor 204B shall not be utilized in lieu of a
bargaining-unit employee for the purpose of bargaining-
unit overtime. PS Form 1728 is the controlling document
which shows the approximate time and date(s) an em-
ployee begins and ends the detail.

M-00687 Step 4

March 23, 1979, ACS 23828

A craft employee in a 204B status would not be returned
to the craft for an overtime assignment as long as another
craft employee is available and qualified to perform the as-
signment, notwithstanding the fact that the employee in
the 204B status is on the Overtime Desired List as a craft
employee.

M-00506 Pre-arb

March 2, 1983, H1C-5G-C 5929

An acting supervisor (204B) will not be utilized in lieu of a
bargaining-unit employee for the purpose of bargaining-
unit overtime. An employee detailed to an acting supervi-
sory position will not perform bargaining-unit overtime
immediately prior to or immediately after such detail un-
less all available bargaining-unit employees are utilized.

M-01177 Step 4

August 30, 1993, HON-5R-C 13315

The issue in this case is whether management violated the
national agreement when an employee who had been
working in a 204-B assignment earlier in the day worked
bargaining unit overtime at the conclusion of his shift.

During our discussion, we agreed to the following:

1. An acting supervisor (204-B) will not be utilized in lieu
of a bargaining-unit employee for the purpose of bargain-
ing-unit overtime.

2. The PS Form 1723 shall determine the time and date
an employee begins and ends the detail.

3. An employee detailed to an acting supervisory position
will not perform bargaining-unit overtime immediately prior
to or immediately after such detail unless all available bar-
gaining-unit employees are utilized.

Due to the variety of situations that could arise, each case
should be decided based on the particular facts and cir-
cumstances involved.

M-01426 Step 4

April 8, 1999, D94N-4D-C 98119515

The issue in this grievance is whether management vio-
lated the National Agreement when an Acting Supervisor
(204-B) performed craft overtime on a day immediately fol-
lowing a higher level detail.
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We also agreed that this issue has been settled between
the parties through numerous Step 4 decisions as well as
the pre-arbitration settlement of Case Number HON-5R-C
13315 (M-01177).

We further agreed, the 204B detail has ended and there-
fore the employee was not prohibited from performing bar-
gaining unit overtime on the day following the termination
of the detail.

Discipline—Initiating

C-20992, APWU National Arbitrator Zumas
October 4, 1984
A 204B Supervisor has the right and obligation to perform
any managerial work assigned, including the right to rec-
ommend disciplinary action.

*k%k
Contrary to the assertion of the Service, this would not ne-
cessitate an additional review procedure for 204B Supervi-
sors. It is entirely consistent with the Agreement between
the parties that before any disciplinary action in the form
of suspension or discharge is imposed, such recommen-
dation, made by either a permanent Supervisor or 204B
Supervisor, receive review and concurrence. These proce-
dures merely limit the right of a 204B Supervisor access to
the Level 2 - Supervisor’s Personnel Records unless there
is a "need to know" brought about by circumstances out-
lined above.
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See also Vehicle Accidents, below

Employees have accidents. But simply having an accident
is never, by itself, sufficient grounds for discipline. This is
not just NALC’s position; it is official Postal Service policy.
Senior Assistant Postmaster General Carl Ulsacker wrote
in M-00744 that:

Accidents or compensation claims, even when in a
manager's view excessive, are not in themselves an
appropriate basis for discipline. What must be cited in
any such disciplinary action are the actions of an em-
ployee in a specific situation which are violations of a
Postal Service safety rule or regulation.

See also M-00486, M-00743, C-06871 and C-07300
Furthermore, platitudes and generalized “instructions”
such as “walk safely” “drive safely” or “watch out for
dogs” do not qualify as safety rules or regulations. See,
for example C-06871.

National Level Settlements,
USPS Policy Statements

M-00744 Letter, April 7, 1980

This will reemphasize the need for careful attentions to sit-
uations in which disciplinary action for safety rule violation
is considered. While Article XVI of the National Agreement
clearly makes discipline for such a cause appropriate, we
must be mindful of the requirements of the Federal Em-
ployees Compensation and our policies which prohibit
taking action discouraging the reporting of an accident or
filing a claim for compensable injury with the Office of
Workers’ Compensation Programs.

Accidents or compensation claims, even when in a manager's
view excessive, are not in themselves an appropriate basis for
discipline. What must be cited in any such disciplinary action
are the actions of an employee in a specific situation which
are violations of a Postal Service safety rule or regulation.

M-00229 Step 4

February 10, 1982, H8N-5G-C 21570

An employee may be required to report an accident on the
day it occurs; however, completion of the appropriate
forms will be in accordance with applicable rules and reg-
ulations and need not be on the day of the accident.

M-00744 Letter, April 7, 1980

The Federal Employees Compensation Act and Postal Serv-
ice policy prohibit taking action discouraging the reporting of
an accident or the filing of a claim for compensable injury
with the Office of Workers Compensation Programs.

M-00743 Letter, May 15, 1981
Accidents or compensation claims are not in themselves
an appropriate basis for discipline. See also M-00486

Materials Reference System

M-00408 Step 4

May 13, 1983, HIN-1E-C 665

There is no contractual provision for the grievant or his
steward to attend an internal management meeting,
whether called an accident review board or any other
name. However, such a committee should not make rec-
ommendations for discipline of individual employees.

M-00912 Step 4

March 23, 1989, H7N-4M-C 7533

The issue in this grievance is whether the National Agree-
ment was violated by the issuance of an accident incident
letter. Letters such as these are not appropriate. Manage-
ment will discontinue using these letters.

M-01254 Step 4

October 30, 1996, G94N-4G-C-96027492

The issue in this grievance is whether district management
is in violation of the National Agreement by issuing a local
"Zero-Tolerance-Rollaway/Runaway Accidents" policy.

The parties are of the mutual understanding that local ac-
cident policies, guidelines, or procedures may not be in-
consistent or in conflict with the National Agreement;
hence, discipline taken for such accidents must meet the
"just cause" provisions of Article 16.

M-01289 Step 4

June 18, 1997, D94N-4D-C 97027016

The parties agree that management has the right to articu-
late guidelines to its employees regarding their responsibil-
ity concerning issues relating to safety. However, the
parties also mutually agree that local accident policies,
guidelines, or procedures may not be inconsistent or in
conflict with the National Agreement. Discipline imposed
for cited safety rule violations must meet the "just cause"
provisions of Article 16 of the National Agreement. Fur-
ther, administrative action with respect to safety violations
must be consistent with Articles 14 and 29.
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Arbitration Case Examples

C-01311, Regional Arbitrator Levak

September 24, 1982

[T]he Service has failed to charge the Grievant with a dis-
chargeable offense. The reason given by the service for
the removal of the Grievant is both void for vagueness and
an obvious attempt to discharge the Grievant for being
“accident prone,” a non offense.

The Service may properly charge an employee with physi-
cal inability to perform assigned duties, with psychological
inabilities to perform assigned duties or with specific acts
of negligence or violations of established safety standards.
However, the Service is not entitled to concoct a bas-
tardized form of infraction in order to remove employees it
considers to be accident prone.

C-06871, Regional Arbitrator Sobel, March 7, 1987
This automatic linkage of an accident with carelessness
would imply that any employee who has an accident is
subject to discipline without regard to proof of a violation
of any specific safety regulation or practice. In fact, the
danger of such an interpretation prompted Assistant Post-
master General Carl S. Ulsaker to write the following in
1980 to all "Regional Directors of E/LR":

"What must be cited in any such disciplinary action (for
Safety Rule Violations) are the actions of an employee in a
specific situation which are violations of a Postal Service
Rule or Regulation."

In short, a platitudinous statement devoid of specific con-
tent was defined for purposes of establishing a bases for
discipline as an “instruction” The apparent logical se-
quence is that the two falls-ipso facto were linked by the
grievant' s failure to watch where he was walking.

Generalized instructions which neither offer specific
guides to conduct, nor even inform what specific actions
are in violation of such regulations, cannot be used as
proof of violation of an equally generalized regulation such
as "Obey the instructions of your manager." In short, a
statement such as "watch where you are walking" even
when delivered by a Supervisor do not, by this token, ac-
quire that degree of specificity requisite to establishing
them as "instructions", as that term is understood. For in-
stance, what does "watch where you are walking" mean
specifically when you are also instructed to be simultane-
ously fingering mail?

C-07300, Regional Arbitrator Britton

July 20, 1987

Nowhere does the Employer explain what the Grievant
was expected to have done under the circumstances. Nor
is there any reference in the notice of suspension to indi-
cate what rule or regulation, if any, the Grievant violated.

Materials Reference System

According to a statement made by Senior Assistant Post-
master General Carl C. Ulsaker in his memorandum to re-
gional directors dated April 7, 1980, in a disciplinary action
based upon a safety-related incident, "What must be
cited. . .. are the actions of an employee in a specific sit-
uation which are violations of a Postal Service safety rule
or regulation" Seemingly, therefore, the procedure used by
the Employer in this instance conflicts with the require-
ment that management state with specificity the rule or
regulation that the employee failed to follow.

C-08977, Regional Arbitrator Britton

March 12, 1988

In brief, management cannot, after the fact, automatically
declare that conduct is unsafe merely because injury has
resulted there from. In the present instance, the Employer
has failed to abide by the directive that requires a discipli-
nary notice to cite ". . .. the actions of an employee in a
specific situation which are violations of a postal service
safety rule or regulation." It is not the view of the Arbitrator
that in order to be deemed unsafe, all unsafe actions of an
employee are required to be spelled out in a rule or regula-
tion, for such a task would be both impractical and unnec-
essary. However, under the facts presented in this matter,
the Arbitrator finds that the charges against the Grievant
are deficient as a result of the failure of management to
show that the conduct with which the Grievant is charged
is likely to result in injury to an employee who engages in
such conduct.

C-10307, Regional Arbitrator Johnston

September 18 1990.

It is difficult if not impossible for the Arbitrator to feel that
for a letter carrier to be bitten by a dog is a result of care-
lessness or negligence. To do so would be to leave out
the fact that the dog was the aggressor in the affair.

C-24169, Regional Arbitrator Lurie

April 17, 2003

However, given the transient nature of the events that oc-
curred on those steps; the sense of urgency that the
Grievant exhibited and the disruption of his normal routine
that morning, the Arbitrator finds that the Grievant's failure
to use the handrail was likely not a matter of willful non-
adherence to the safety rule, but rather was a matter of his
distraction by extraordinary matters, and of his oblivious-
ness to the risk. The Arbitrator finds that the Grievant
lacked the presence of mind to grab the handrail but that,
in view of these extenuating circumstances, his failure was
of insufficient materiality or willfulness to constitute just
cause for discharge. (C-24169)
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Vehicle accidents are particularly likely to result in disci-
pline ordered by higher management in violation of the
provisions of Article 16, Section 8. Many installations
have had written or unwritten policies requiring the re-
moval of employees involved in “at fault” vehicle acci-
dents. See M-00267, M-01254, M-01289, C-16436,
C-18938 and C-26204. Remember that Union officials in-
vestigating such cases have broad investigatory and infor-
mation rights. This includes copies of all correspondence
and emails (see C-26204) concerning the proposed disci-
pline.

Article 41.3.P provides that “The Employer shall promptly
notify the local Union President of any job-related vehicle
accidents involving city letter carriers.” In C-20980 a man-
agement failure to comply with this provision prevented
the Union from conducting its own investigation. The arbi-
trator held that “this failure on the part of the Postal Serv-
ice results in it not having just cause for the removal of the
Grievant.”

National Level Settlements

M-01254 Step 4

October 30, 1996, G94N-4G-C-96027492

The issue in this grievance is whether district management
is in violation of the National Agreement by issuing a local
"Zero-Tolerance-Rollaway/Runaway Accidents" policy.

The parties are of the mutual understanding that local ac-
cident policies, guidelines, or procedures may not be in-
consistent or in conflict with the National Agreement;
hence, discipline taken for such accidents must meet the
"just cause" provisions of Article 16.

M-00899 Step 4

February 7, 1989, H1N-5G-C-28042

Pursuant to statutory and judicial mandates, government
(postal) employees are protected from liability for vehicle
accidents arising out of their negligence while acting in the
scope of their employment. Accordingly, the letter of de-
mand will be rescinded.

M-00267 Step 4

August 17, 1982, H8N-3W-C 33178

The question raised in this grievance involves a Vehicle
Accident Control Program. It was mutually agreed that the
following would represent a full settlement of this case:

The local notice cannot alter, amend or in any way super-
sede the disciplinary standard for "at fault" vehicle acci-
dents provided by the National Agreement and Methods
Handbook, Series M-52. Methods Handbook, Series M-
52 and the National Agreement provides the disciplinary
standards for "at fault" accidents and will control the dis-
position of a grievance filed in behalf of a carrier who is
disciplined for such an accident. Any local vehicle acci-
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dent control program may not deviate in its purpose from
the M-52 and National Agreement. We are unaware of the
existence of any discipline standards for "at fault" vehicle
accidents, hence any discipline taken must meet the "just
cause" provisions of Article XVI of the National Agree-
ment.

M-00408 Step 4

May 13, 1983, HIN-1E-C 665

There is no contractual provision for the grievant or his
steward to attend an internal management meeting,
whether called an accident review board or any other
name. However, such a committee should not make rec-
ommendations for discipline of individual employees.

M-00667 Step 4

August 31, 1977, NC-W-7464

Management did not improperly deny local union officials
an appointment on the committee to investigate motor ve-
hicle accidents involving craft employees. Local manage-
ment has the option of considering placing a member of
the union on the committee but it may not be mandated to
do so.

M-00247 Step 4

October 21, 1975, NB-N-5940

A tire which ultimately becomes flat due to the side-walls

being worn down during the course of normal vehicle use
is viewed as "normal wear and tear" and is not considered
an "accident" which requires a completion of accident re-
ports, Forms 91 and 1769.

M-01334 Pre-arbitration Settlement

July 16, 1998, HOON-4H-C 96029292

The issue in this grievance is whether management vio-
lated the National Agreement by developing a local form
which was not approved in accordance with the ASM.
The development of local forms is governed by the ASM.
This grievance concerns a letter which is being issued to
employees locally, entitled, "Accident Repeater Alert!!!

During our discussion, we mutually agreed that the devel-
opment of local forms is governed by the ASM. Therefore,
the issuance of the "Accident Repeater Alert!!! letter will be
discontinued.
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Arbitration Case Examples

C-01261 Regional Arbitrator Schedler

June 3, 1982

Mr. Urban was faced with defending himself against a
nebulous faceless Board that rendered a decision to sus-
pend him without allowing him to be present or repre-
sented by a Union representative. The procedures
followed by the Board were very nearly a "star chamber
proceedings" and | find that the 14 day suspension was
not for just cause

Discipline of an employee is solely a management func-
tion. A supervisor that disciplines an employee should do
so after following sound management rules and, when a
supervisor follows the recommendations of a board to im-
pose discipline, the supervisor merely uses the recom-
mendations as a shield against the hard realities of making
an independent decision. | do not agree with such a prac-
tice.

C-17353 Regional Arbitrator Roberts

Sept.10, 1997

The Union advocate asked each of the Employer' s wit-
nesses a number of specific questions about the accident
including distances and whether or not either of the drivers
were cited. The employer ' s withesses stated there were
no measurements taken at the scene of the accident.
Other questions could not be answered. Being unable to
answer many of the questions about the accident, the tes-
timony of the Employer's witnesses cast a shadow of
doubt as to whether or not a thorough investigation of the
accident was conducted.

C-20036, Regional Arbitrator Bajork

October 18, 1999

The effect of using the Grievant's past safety record in
combination with the stated cause of action, a single
event, is to shield from arbitral scrutiny the truth and accu-
racy of the Employer's claim that they also were " prevent-
able " as to their final disposition. Any incidence of
unfairness associated with the Employer's investigation of
the December 18 accident however pales in significance
to the flawed NOR. If the Employer's case against the
Grievant is one of safety based on the Grievant's entire
record, then it was incumbent on the Employer to have so
charged. After all, past elements of Page 6 discipline are
routinely included in the Employer's statement of charges.
Because they are, the Employer must stand the burden of
showing their contribution toward its decision for discipline
or removal. | therefore hold that the Employer's charge
against the Grievant is limited to exactly the December 18
accident which it claims was preventable. And, as a stand
alone charge like the Union argues, the question is one of
just cause for the removal the merits issue.

Materials Reference System

C-20980 Regional Arbitrator Johnston

August 14, 2000

Based on all of the above, it is my finding that the Postal
Service did not comply with the requirements of Article 41,
Section 3.P, in that it did not promptly notify the Local
Union President of the vehicle accident that the Grievant,
Julius Williams, was involved in on June 18, 1999. This
failure to comply with the clear language of the above -
cited Section 3.P of Article 41 is, in my opinion, under all
the circumstances in this case, a material failure on the
part of the Postal Service to give to the Grievant his due
process rights. This failure on the part of the Postal Serv-
ice results in it not having just cause for the removal of the
Grievant.

C-21062 Regional Arbitrator DiLauro

Sept. 11, 2000

The grievant was an employee with approximately 12
years of service when the accident occurred. No evidence
was produced by the Postal Service to show that the
grievant had ever been disciplined for working unsafely
and that he, in any way, failed to follow all the rules and
regulations, let alone demonstrate a "blatant disregard for
rules and regulations." There is no doubt that a
rollaway/runaway accident is a serious matter in that it
could result in injury and even death. However, the Postal
Service cannot discriminate against an employee in as-
sessing discipline in these types of cases unless it can
show a variation in the circumstances. Having failed to do
so0 in this case, the discipline of discharge was discrimina-
tory. Accordingly, the Postal Service is directed to reduce
the discipline of discharge to a seven-day suspension.

C-21561, Regional Arbitrator Britton

December 30, 2000

Supervisor Branson additionally testified that although the
fact that the Grievant put in 80 hours the previous week
was an important factor, the Grievant had time between
shifts. In this connection, Ms. Gamble testified that the
Grievant got off at 4:30 on the day prior to the accident
and the accident the next day was at 10:10, which is al-
most 17 hours between shifts. It seems to the Arbitrator,
however, that even though the Grievant might have been
off approximately 17 hours between shifts, it is at least
questionable whether having worked at the level here de-
scribed that this period of rest was sufficient to eliminate
the Grievant's fatigue as a contributing factor to the acci-
dent.
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C-25100 Regional Arbitrator Levak

March 10, 2004

As a general principle, where the issue before an arbitrator
is related to some science, profession or occupation be-
yond the competence of the average layman, an expert
may be used; and where such an expert is utilized, defer-
ence ordinarily will be given to an expert opinion. In the
instant case, the Union utilized an expert. Moreover, the
individual who investigated the accident for management
had no specific training in accident reconstruction and no
substantial experience in that field or area. Therefore, the
Arbitrator feels compelled to accept Heffuer's patently
valid report as legitimate.

C-25994 Regional Arbitrator Irving

June 10, 2005

The Arbitrator was particularly troubled by Manager
Shields who apparently held that the damage incurred was
the determinant to measure the appropriate discipline to
impose. It must be pointed out it is not the amount of
damages, but the amount of negligence on the Grievant's
part that must be the foundation of the discipline to im-
pose.

C-10351 Regional Arbitrator Sobel

October 15, 1990

The Safe Driving Committee's classification of the griev-
ant's accident as "preventable" was improper.

C-09732 Regional Arbitrator Mitrani

July 12, 1989,

Management violated the contract when it failed to render
Form 1768 within 10 working days after a vehicle accident.

Materials Reference System 12 October 2014



ADDRESS MANAGEMENT SYSTEM (AMS)

M-01377 Step 4

February 22, 1999, G94N-4G-C 97067155

AMS function is a managerial function which may be dele-
gated and regardless of the methodology employed to
change the information contained on Form 313, the actual
work associated with making such changes on Form 313
is letter carrier work.

M-01274 Step 4

January 2, 1997, E94N-4E-C 96073621

The parties did agree that the Address Management Sys-
tems Specialist position description, in Item #4, provides
for maintaining route delivery line of travel information,
however, this does not include making unilateral changes
in the carrier's line of travel.

M-01376 Step 4

February 22, 1999, H94N-4H-C 98076450

The issue in these grievances is whether management vio-
lated the National Agreement when AMS duties were
added to the position of Growth Management Coordinator.
After reviewing these matters, we mutually agreed that no
national interpretive issue is fairly presented in this case.
There is no nationally recognized position of Growth Man-
agement Coordinator. Therefore, we agreed that the AMS
function is a managerial function which may be delegated.
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M-01649 Memorandum
September 11, 2007
Re: Arbitration Task Force

The parties have a shared interest in reducing the cost and
improving the efficiency of the arbitration process. There-
fore, it is agreed to establish a national level Task Force to
evaluate the impact of modifying the manner by which we
handle the arbitration process to achieve our goals of re-
duced cost and improved efficiency.

The Task Force will consist of three members appointed
by the NALC and three members appointed by the Postal
Service. The Task Force Is authorized to test alternate
methods of administering the arbitration process, to in-
clude the following: district arbitration panels, a centralized
scheduling center, and the procedures used to hire and
compensate arbitrators. The Task Force is prohibited from
implementing any test on any of these components with-
out the agreement of the NALC President and the Vice
President of Labor Relations.

The Task Force will function during the term of the 2006
National Agreement. The Task Force will provide semian-
nual reports and recommendations to the NALC President
and the Vice President, Labor Relations, or their designees
on a quarterly basis.

M-01372 Step 4

January 13, 1999, B94N-4B-C-97024116

The issue in this grievance is whether a regular arbitrator is
bound by national awards. After reviewing this matter, we
mutually agreed that no national interpretive issue is fairly
presented in this case. We agreed to the following, which
is an excerpt from case HIN-IJJ-C 23247 (C-07233);

“The whole purpose of the national arbitration is to estab-
lish a level of definitive rulings on contract interpretation
questions of general applicability. National decisions bind
the regional arbitrations, and not the reverse.”

C-07233 National Arbitrator Bernstein

August 7, 1987, HIN-1J-C 23247

A National Arbitrator is not bound in any way by awards is-
sued by regional arbitrators. National decisions bind re-
gional arbitrations, but not the reverse

C-10826 APWU National Arbitrator Dobranski
December 14, 1990, H4C-4A-C 7931

Where both parties agreed that a grievance in national ar-
bitration presented no interpretive issue the national arbi-
trator had no jurisdiction and remanded the case for
regional arbitration.
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C-16371 National Arbitrator Snow

July 20, 1994, HOC-3W-C 4833

National Level Arbitration is not an appropriate forum for
resolving a grievance addressing the adequacy of a local
hazardous materials training program.

C-00431 National Arbitrator Mittenthal

January 18, 1983, H8C-4C-C 12764

A grievance may be withdrawn from regional level arbitra-
tion and referred to Step 4 even after the case has been
presented to the arbitrator.

C-03236 National Arbitrator Mittenthal

February 24, 1981 N8-NA-0220

A grievance concerning the content of a regional directive
that was published but not yet implemented is "ripe" for
an arbitrator's decision where an interpretive issue is
raised.

M-01517 USPS LETTER

May 31, 2002

Compliance with arbitration awards and grievance settle-
ments is not optional. No manager or supervisor has the
authority to ignore or override an arbitrator’s award or a
signed grievance settlement. Steps to comply with arbitra-
tion awards and grievance settlements should be taken in
a timely manner to avoid the perception of non-compli-
ance, and those steps should be documented.

M-01253 Step 4

October 31, 1996, Q90N-4Q-C-96081524

We agreed that the parties' practice on a national basis
has been that the same arbitrator who determined the ar-
bitrability of the case, is scheduled to hear the merits; as-
suming that the arbitrator in question is still on the
appropriate panel and is otherwise available. This practice
is to be followed by all field processing centers.

M-01330 Pre-arbitration Settlement

June 2, 1998, Q94N-4Q-C 97078760

The issue in this case is whether there was a violation of
Article 15, Section 5 of our National Agreement, as it per-
tains to providing the Union with quarterly reports which
contains information covering the operation of the arbitra-
tion procedure. After reviewing this matter, the parties mu-
tually agreed to settle this case with the following
understanding: Orderly and accurate reports will be pro-
vided to the union within three weeks of the close of the
quarter.

M-00382 Letter

October 3, 1975

It was agreed that, beginning with the date of this letter, no
requests or motions for reconsideration of arbitration
awards would be filed by any Union signatory to the 1975
National Agreement or by the Postal Service.
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M-00877 Step 4

November 22, 1988, H4N-3E-D 56574

When NALC appeals a disciplinary grievance to regional
arbitration, is need not indicate whether the grievance, in
its opinion, should be directed to either the regular re-
gional panel or the expedited regional panel.

When management receives an appeal of a disciplinary
grievance to regional arbitration, it will docket the griev-
ance according to the following:

Pursuant to Article 15, Section 4.C.1, disciplinary cases of
14 days suspension or less shall be placed on the list of
cases pending expedited regional arbitration.

Pursuant to Article 15, Section 4.B.1, removals and cases
involving suspensions for more than 14 days shall be
placed on the list of cases pending regular arbitration.

If, after a disciplinary case of 14 days suspension or less
has been appealed to arbitration, either management or
NALC concludes that the issues involved are of such com-
plexity or significance as to warrant reference to the regu-
lar regional panel, the party so concluding may refer the
case to the regular panel, pursuant to Article 15, Section
4.C.2, provided notice is given to the other party at least
twenty-four hours prior to the scheduled time for hearing
of the case in expedited arbitration.

M-01595 Interpretive Step Settlement

December 26, 2006

Arbitration scheduling of NALC disputes in the Nevada
Sierra District will be accomplished consistently with Arti-
cle 15 and with the procedure in place before the change
that gave rise to this dispute. See M-01582.

Intervention

C-08730 National Arbitrator Britton

March 16, 1989, H4N-4J-C 18504

The NRLCA is allowed to intervene in the arbitration of an
NALC grievance concerning the assignment of delivery
territory to rural delivery.

C-20300 National Arbitrator Snow

Q94N-4Q-C 98062054, January 1, 2000

The NALC, when it has intervened in a area-level arbitra-
tion case, has a right to refer the case to Step 4 of the
grievance procedure.

M-01196 Step 4

June 27 1994, E90N-6E-C 94042837

During our discussion, we mutually agreed that upon inter-
vention at a hearing, the intervening union becomes a full
party to the hearing. As a party, the intervening union has
the right to refer a grievance to Step 4.
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M-01295 Prearbitration Settlement

September 16, 1997, H94N-4H-C 97019400

As a result of that discussion it was mutually agreed that
the U.S. Postal Service will reaffirm the instructions on in-
tervention contained in the memorandum dated October
17, 1989, "Intervention in Jurisdictional (Work Assignment)
Arbitrations." See file for complete text of memorandum.

Transcripts

C-00539 National Arbitrator Aaron

H1C-NA-C 52, May 4, 1985

Article 15, Section 4.B(7) of the 1981-1984 National Agree-
ment does not preclude either party from ordering a verba-
tim transcript of a regular arbitration hearing at the regional
level without the consent of the other, so long as reason-
able advance notice is provided.

The Postal Service did not violate Article 15, Section 4.B(7)
of the 1981-1984 National Agreement by ordering a verba-
tim transcript of all regular arbitration hearings at the re-
gional level before one particular arbitrator.

Briefs

C-15480 National Arbitrator Snow

H4C-3W-C 8590, February 18, 1993

Article 15.4.B(7) provides each party with the procedural
right to file a post-hearing brief after notifying the other
party and the arbitrator of its intent to do so

Evidence

M-01373 Step 4

January 7, 1999, G94N-4G-D 98042998

The Joint Contract Administration Manual (JCAM) does
not constitute argument or evidence; rather, the JCAM is a
narrative explanation of the Collective Bargaining Agree-
ment and should be considered dispositive of the joint un-
derstanding of the parties at the national level. If
introduced into arbitration, the local parties are to allow
the document to speak for itself and not seek testimony
on the content of the document from the national parties.

M-01384 Step 4

July 13, 1999, H94N-4H-D 98113787

The issue in this case is whether a settlement made on a
non-citable, non-precedent basis on a letter of warning
can be introduced in an arbitration, to counter manage-
ment relying on the letter of warning in an arbitration hear-
ing on subsequent discipline citing the letter of warning as
an element of past record.

During our discussion, we mutually agreed that no national
interpretive issue is fairly presented in this case. We also
agreed that a non-citable, non-precedent settlement may
be cited in arbitration to enforce its own terms.
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We further agreed that the subject letter of warning cannot
be cited as a past element because it was removed from
the grievant's record and reduced to a discussion via the
September 3, 1998 settlement.

Safety and Health

M-01433 Step 4

February 20, 2001, F94N-4F-C 97024971

The Step 4 issue in these grievances is whether any griev-
ance, which has as its subject safety or health issues, may
be placed at the head of the appropriate arbitration docket
at the request of the union.

The parties agree that Article 14.2 of the National Agree-
ment controls. It states in part:

Any grievance which has as its subject a safety or health
issue directly affecting an employee(s) which is subse-
quently properly appealed to arbitration in accordance
with the provisions of Article 15 may be placed at the head
of the appropriate arbitration docket at the request of the
Union.

The fact that the union alleges that the grievance has as its
subject a safety or health issue does not in and of itself
have any bearing on the merits of such allegations. Ac-
cordingly, placement of a case at the head of the docket
does not preclude the Postal Service from arguing the ex-
istence of the alleged “safety” issue or that the case
should not have been given priority. The Postal Service
will not refuse to schedule a case in accordance with Arti-
cle 14.2 based solely upon the belief that no safety issue
is present.

New evidence or argument
at arbitration

C-03319 National Arbitrator Aaron

April 12, 1983, H8N-5B-C 17682

If the parties do not raise arguments or facts at Steps 2, 3

and 4 of the grievance procedure they may not raise such

arguments or introduce such facts for the first time at arbi-
tration.

C-03206 National Arbitrator Mittenthal

September 21, 1981, N8-W-0406

If the parties do not raise arguments at Steps 2, 3 and 4 of
the grievance procedure they may not raise such argu-
ments for the first time at arbitration.

C-15699 National Arbitrator Snow

B90N-4B-C 94027390, August 20, 1996

It is inappropriate for the [national level] arbitrator to con-
sider any claims or arguments beyond those set forth in
the Step 4 decision

Materials Reference System

ARBITRATION

C-04085 National Arbitrator Aaron

25 January, 1984, NCE 11359

The principle that the parties to an arbitration are barred
from introducing evidence or argument not presented at
preceding steps of the grievance procedure must be
strictly observed. The spirit of the rule, however, should
not be diminished by excessively technical construction

C-00539 National Arbitrator Aaron

H1C-NA-C 52, May 4, 1985

"Whenever the meaning of contract language is in dispute,
the parties are automatically on notice that the relevant
bargaining history may come up in an [national level] arbi-
tration hearing."

C-03002 National Arbitrator Gamser

November 3, 1976, NBS 5674

Where an issue is not raised until the filing of a party's
brief, the arbitrator will not dispose of the issue.

C-12924 Regional Arbitrator Lurie

April 1, 1993, SON-3C-C 15012

"The Service's claim - that the Union failed to timely argue
the violation of Article 30, ltem 2 of the LMOU - is in the
nature of an affirmative defense, for which the Service has
the burden of proof."

C-10679 Regional Arbitrator Zumas

July 16, 1990, N4C-1A-C 25151

A claim that grievant's due process rights have been vio-
lated may be raised for the first time at any step of the
grievance procedure, including arbitration.

C-16161 Regional Arbitrator Britton

November 13, 1996, C94N-4c-D 96035565

During the arbitration of a removal grievance, the arbitrator
refused to consider as a prior element a 14 day suspen-
sion that had not yet been adjudicated. He further stated
that this issue "involved the principle of due process which
is jurisdictional and therefore may be raised at any time
during the grievance and arbitration procedure."

C-09889 Regional Arbitrator Stoltenberg

March 5, 1990, E7N-2H-D 21126

Management may not raise for the first time at arbitration a
claim that a grievance was filed by an uncertified repre-
sentative.

M-00773 Step 4

August 16, 1979, N8N-0027

We mutually agree that the disclosure provisions set forth
in Article 15, 17 and 31 of the 1978 National Agreement in-
tend that any and all information which the parties rely on
to support their positions in a grievance is to be ex-
changed between the parties representatives to assure
that every effort is made to resolve grievances at the low-
est possible level.
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Ex parte Communication

M-00815 Memorandum of Understanding

April 11, 1988

The United States Postal Service and the National Associ-
ation of Letter Carriers, AFL-CIO, agree that in order to
maintain the integrity of the arbitral process, the parties
and their agents, employees and representatives should
avoid the least appearance of impropriety when making
contact with an arbitrator. The parties must maintain an
arms length relationship with the arbitrator at all time.

Ex parte communication with an arbitrator regarding the
merits of a dispute, whether oral or written, shall not be
permitted. Whenever it is necessary to contact an arbitra-
tor relative to the merits of a matter in a dispute, the con-
tract must in all instances be made jointly or with the
concurrence of both parties. Ex parte communications
made in the ordinary course of business regarding neces-
sary, routine scheduling matters are permissible.

Any dispute arising from the constraints of this agreement
must be brought to the attention of the parties signing this
Agreement at the national level.

C-20301 National Arbitrator Snow

F94N-4F-D 97049958, January 4, 2000

The Employer violated the National Agreement when it en-
gaged in ex parte communication with a regional arbitrator
during an in camera inspection of evidence in the pres-
ence of only the Employer's advocate. An in camera re-
view of evidence, if protested by a party, constitutes
improper ex parte communication with the arbitrator

M-01473 Prearbitration Settlement

November 19, 2002, Q94N-4Q-C-99189739

The interpretive issue in this case is whether a unilaterally
initiated written communication to an arbitrator on which
the other party is copied violates the April 11, 1998 Memo-
randum of Understanding on ex parte communication.

After reviewing this matter, we mutually agree to resolve
this issue with the following understanding:

Ex parte communications made in the ordinary course of
business regarding necessary routine, scheduling matters
are permissible.

Other ex parte communications with an arbitrator, whether
oral or written, without advance agreement with the other
party are not permitted. A unilaterally initiated written
communication to an arbitrator with a copy provided to
the other party is specifically included in this proscription.

In the event of a violation of the above understanding, any

arbitrator receiving a prohibited communication will re-
ceive a letter signed by the parties at the national level di-
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recting that the contents of the prohibited communication
be disregarded.

M-01315 Pre-arbitration Settlement

May 21, 1998, G94N-4G-D 96088399

The issue in this grievance is whether a party who chooses
to file a post-hearing brief may be excluded from an arbi-
tration hearing during the time in which the other party
presents oral closing arguments.

In this case, the regular arbitrator issued a ruling that
would have excluded the employer's representative from
the hearing room during the Union's oral closing state-
ment.

During our discussion, we mutually agreed to settle the
issue represented as follows:

In the absence of a contractual provision to the contrary,
an arbitrator has inherent authority to decide procedural
questions raised at the arbitration hearing. At the same
time the arbitrator has no authority to contradict proce-
dural rules that the parties themselves have bargained for
and made a part of their Collective Bargaining Agreement.

In this particular case, the MOU on ex parte communica-
tion would prohibit the ruling made by this particular arbi-
trator. In light of the above, this grievance will be
remanded to regional arbitration in accordance with the
memo on Step 4 procedures.

M-01100 Joint Letter

All Regional Arbitrators

It has come to our attention that some arbitrators have
made personal visits to regional offices. As you are aware,
your employment contracts prohibit unilateral contact with
either party, except for matters regarding scheduling, un-
less the parties agree in advance to an exception. Since
such visits may project the wrong image, in the eyes of ei-
ther party, we ask that you refrain from making such visits
to either Postal Service or union offices, except to conduct
hearings.

Postponement, Cancellation

C-19372 National Arbitrator Snow

E94N-4E-D 96075418, April 19, 1999

Article 15.4.B.4 does not preclude an arbitrator from grant-
ing a continuance in a removal hearing pending resolution
of an underlying disciplinary grievance.

M-00945 Pre-arb

September 19, 1989, H7N-3A-D-8257

Except as provided under the National Agreement, neither
Management nor the Union may unilaterally cancel the
hearing of a grievance scheduled for arbitration.
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Once the NALC has appealed a grievance to the regional
level, it may be settled or withdrawn only by the NALC Re-
gional Official who initiated the appeal, his designee, or
the advocate assigned to represent the NALC at the arbi-
tration

C-06249 Regional Arbitrator Levak

May 24, 1986, W4N-5L-D 13493

The arbitrator ordered a postponement of the hearing, de-
spite objections by the Postal Service, since the grievant
had been advised by his attorney not to testify until after
the adjudication of his case by the U.S. District Court.

Payment of Witnesses

C-04657 National Arbitrator Mittenthal

February 15, 1985, HIN-NA-C 7

The Postal Service is not required to pay Union witnesses
for time spent traveling to and from arbitration hearings.

M-00101 Step 4

September 8, 1976, NCN 2064

The National Agreement requires that employee witnesses
shall be on Employer time when appearing at the arbitra-
tion hearing, provided the time is during the employee's
regular working hours. There is no distinction made in this
section as to whether testimony is given or whether such
testimony is relevant.

Grievant as Management Witness

C-08975 Regional Arbitrator Snow

June 26, 1989, W7N-5K-8451

"At the arbitration hearing, management called the griev-
ant as its first witness. The Union vigorously objected,
and the arbitrator ruled at the hearing that the grievant
would not be compelled to testify until the employer had
put forth a prima facie case in support of the grievant's re-
moval. The employer strongly objected to the ruling and
requested an opportunity to submit a post-hearing brief on
the issue, which request the arbitrator granted.

Although the arbitrator received no post-hearing brief on
this issue, it is a matter which has been raised and must
be addressed. It is well established in arbitration that, as a
general rule, the grievant need not testify until a prima
facie case has been established against him or her. (See,
for example, General Industries, Inc. 82 LA 1161, 1164
(1984); Arizona Aluminum Company, 78 LA 766 (1982);
and Report of the New York Tri-Partite Committee, Pro-
ceedings of the Nineteenth Annual Meeting, National
Academy of Arbitrators, 99, BNA Books (1967)).

The reason for this rule is sound. Management has acted
to remove an employee and, when challenged, should be
expected to explain its decision. Such an explanation
should not present the grievant as the chief witness
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against the grievant. In a removal case, the Employer has
the burden of proof and "burden of proof" is a term con-
noting two distinct meanings.

One aspect of "burden of proof" refers to the burden of
going forward with the evidence, that is, producing evi-
dence to support a particular decision. Some scholars
have referred to this as the "production burden." (See,
McNaughton, "Burden of Production of Evidence," 68
Harv. L. Rev. 1382, 1384 (1955)). In reality, this burden
more accurately could be described as the risk of non-
production. Management has borne the responsibility of
furnishing evidence which justified its decision of removal.
In arbitration, the Employer has the burden of producing
evidence to show the reasonableness of its decision, and
the party with this burden that fails to offer persuasive evi-
dence in arbitration will not prevail. In other words, the
"production burden" imposes on one party the risk of the
consequences of the nonproduction of evidence.

By permitting the Employer to call the grievant in a re-
moval case as its first witness, in effect, shifts the burden
of production to the Union. This causes the Union to bear
the risk of the consequence of the nonproduction of evi-
dence. Accordingly, it has been traditional among arbitra-
tors, in the absence of special circumstances, to require
an employer to make a prima facie case (one with suffi-
cient internal consistency to justify management's action)
before requiring a grievant to testify as a part of an em-
ployer's case in chief. The Employer in this case has pre-
sented no reason for the arbitrator to change his earlier
ruling with regard to this matter"

Remedies, Changed

C-06871 Regional Arbitrator Sobel

March 7, 1987, S4N-3R-D 35445

An arbitrator is not bound by and limited to the Union's re-
quested "Corrective Action" in fashioning an appropriate
remedy. Arbitrators may modify or revise Union requests
in an upward direction. See also C-08895

C-06142 Regional Arbitrator Britton

May 9, 1986, STIN-3W-C 48118

Article 15, Section 2 of the National Agreement does not

preclude the Union from requesting a remedy at the arbi-
tration hearing different from that which was requested at
Step 2 of the grievance procedure.

C-01694 Regional Arbitrator Holly

August 28, 1981, SBN-3D-C 14268

An arbitrator will consider only those remedies requested
at Step 2.
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Interest as Remedy

Interest is paid automatically for arbitration decisions that
award back pay for a disciplinary suspension or removal.
However, for arbitration decisions that are unrelated to a
disciplinary suspension or removal, interest is not paid un-
less it is specifically required by the award.

These regulations are found in section 436.7 of the Em-
ployee and Labor Relations Manual (ELM) which provides
in relevant part:

ELM 436.71 Purpose

This section establishes procedures for paying interest
that the Postal Service is obligated to pay pursuant to
the law, court order, arbitration or federal agency deci-
sion, national labor agreement, or Postal Service set-
tlement agreement. This section does not create any
Postal Service obligation to pay interest on back pay
claims.

436.72 Availability of Interest

Interest is paid on back pay only under the following
circumstances:

a. Decisions — awards resulting from legally binding
determinations by courts of law, administrative agen-
cies, or the grievance and arbitration process. They
are handled as follows:

(1) Merit Systems Protection Board (MSPB). Interest is
paid automatically by the Accounting Service Center
(ASC).

(2) Equal Employment Opportunity Commission
(EEOC). Interest is paid automatically by the ASC.

(3) National Labor Relations Board (NLRB). Interest is
paid automatically by the ASC.

(4) Court Decisions. Interest is not paid unless specifi-
cally awarded in the decision.

(5) Arbitration Decisions. Interest is paid automatically
for arbitration decisions that award back pay for a dis-
ciplinary suspension or removal for employees repre-
sented by the National Postal Mail Handlers’ Union
(NPMHU) for cases heard after February 20, 1991, and
for employees represented by the National Association
of Letter Carriers (NALC) and the American Postal
Workers’ Union (APWU) for cases heard after June 12,
1991.

Note: For arbitration decisions that are unrelated to a
disciplinary suspension or removal, interest is not paid
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unless it is specifically required by the award.

b. Settlements — awards resulting from agreements
between a representative of the Postal Service and an
authorized employee representative that are reached
through negotiation. Interest is not paid unless it is
specifically required by the settlement agreement.

Memorandum of Understanding

1990 National Agreement, June 12, 1991

RE: Interest on Back Pay. Where an arbitration award
specifies that an employee is entitled to back pay in a
case involving disciplinary suspension or removal, the Em-
ployer shall pay interest on such back pay at the Federal
Judgment Rate. This shall apply to cases heard in arbitra-
tion after the effective date of the 1990 Agreement.

C-04519 National Arbitrator Aaron

December 19, 1984, H1N-5F-D 2560

An Arbitrator is authorized by the National Agreement, in
his discretion, to award interest as part of a back-pay
award when sustaining a disciplinary grievance.

C-00955 National Arbitrator Mittenthal

April 7, 1988, H4C-5A-C 13378

The Postal Service acknowledged in this case that an arbi-
trator may order interest added to a back pay award be-
cause of a post-award delay in making payment. See also
C-05949

M-00895 Pre-arb

February 1, 1989, H4N-4B-C 26109

Whether interest is an appropriate remedy to a subsequent
grievance alleging an unreasonably late payment of a prior
grievance settlement must be determined on a case-by-
case basis, according to the facts of the individual case.
See also M-00928

M-00475 Pre-arb

September 24, 1986, H4N-5F-D 2426

The parties recognize the contractual entitlement of the
grievant’s to file a grievance protesting an unreasonable
delay in implementation of a grievance settlement or arbi-
tration award and to request interest as a remedy.

Bifurcation

M-01447 Step 4

October 9, 2001, D94N-4D-C 98102097

The issue in this case is whether an arbitrator may ap-
prove or deny a request by one of the parties to bifurcate
and arbitration proceeding, hear only procedural issues on
the first hearing date and postpone a hearing on the merits
until the procedural issues are decided.

During our discussion we mutually agreed that an arbitra-
tor has the discretion to approve or deny such a request to
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bifurcate the hearing of a case.

Arbitrability

There are two different types of challenges to arbitrabil-
ity —procedural and substantive.

Procedural arbitrability. A challenge to procedural arbi-
trability is a claim that the grievance may not be arbitrated
because of a defect in the way it was handled. The most
common attack on procedural arbitrability is a claim that a
grievance was untimely filed, appealed or filed by an im-
properly certified union representative.

Substantive arbitrability. A substantive arbitrability chal-
lenge is a claim that the subject matter of a particular dis-
pute is not arbitrable—that the arbitrator has no power to
hear a dispute on the particular subject raised by the
grievance. For example, a grievance protesting the denial
of a compensation claim by the Office of Workers’ Com-
pensation Programs (OWCP) would not be arbitrable.

M-01253 Step 4

October 31, 1996, Q90N-4Q-C-96081524

We agreed that the parties' practice on a national basis
has been that the same arbitrator who determined the ar-
bitrability of the case, is scheduled to hear the merits; as-
suming that the arbitrator in question is still on the
appropriate panel and is otherwise available. This practice
is to be followed by all field processing centers.

Procedural Arbitrability

Claims of Untimeliness

C-04187 Regional Arbitrator Leventhal

March 23, 1984, W1iN 5D-C 7034

"In the absence of a contractual definition requiring that
the date an event occurs, irrespective of the time during
that date, is to be counted as day one, the usual standard
is not to count the day the event occurred because the in-
tent of a contractual time limit to grieve is to give the par-
ties full not partial days in which to act."

C-11176 Regional Arbitrator Snow

January 1, 1986, W1C-5G-C 11272

"Arbitrators long have been inclined to conclude that
grievances have been filed in a timely manner when a
complaint has been filed after the parties have been en-
gaged in prolonged negotiations from the time of the al-
leged infraction and filing the complaint."

C-00533 Regional Arbitrator J.E. Williams

December 12, 1984, S1C-3U-C 20398

It is "the arbitral standard that it is not the day of the post-
ing of the rule, order, policy, etc., which begins the tolling
of time limits for filing a grievance. It is only when the pol-
icy is clearly put into effect, and the Union has been made
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aware of it, that the time limits begin to toll."

C-00970 Regional Arbitrator Bowles

April 18, 1983, MN-8020

"[E]ven in those instances where time limits are clear, late
filing will be excused if the circumstances are such that it
would be unreasonable to demand strict compliance.
Moreover, if both parties have been lax in the observance
of time limits in the past, the Arbitrator hesitates to enforce
strict time limits until or unless notice has been given by a
party of the intent to demand strict adherence."

C-10198 National Arbitrator Britton

August 13, 1990, H7N-3S-C 21873

Where representative grievances are ruled untimely, the
cases held for disposition of the representative grievances
are nonetheless arbitrable.

C-03277 National Arbitrator Fasser

November 21, 1978, NCE 11737

By failing to file a grievance concerning maximization for a
four-year period NALC slept on its rights. The grievance
finally filed, therefore, is untimely.

C-11193 Regional Arbitrator Zack

December 27, 1985, N1T-1J-D 37462

Grievance is timely although filed five months after em-
ployee was given Separation/Disqualification on 92nd day
of employment; employee was told he had no appeal
rights and union filed grievance within 14 days of learning
of the separation.

C-01270 Regional Arbitrator Leib

June 14, 1982, EBN-2B-C 9742

An employee claim filed several days late is arbitrable,
where neither the supervisor nor the employee was familiar
with the claims procedure and where the proper form was
not immediately available.

C-00535 Regional Arbitrator Roukis

October 31, 1984, N1C-1N-D-17325

A grievance filed 32 days after receipt of the notice of re-
moval is arbitrable, where the grievant became depressed
after receiving the notice and took a month of sick leave;
"the grievant's iliness provides sufficient mitigation for ex-
cusing her belated appeal.”

C-00150 Regional Arbitrator Cushman

September 9, 1985, E4V-2U-C 394

Grievance is untimely where filed more than 14 days after
facts occurred giving rise to grievance but within 14 days
of learning that national union believed such facts consti-
tuted violation of the contract.

C-09460 Regional Arbitrator P.M. Williams

October 25, 1989, S7TN-3A-D 22432

Grievance is timely where filed within 14 days of grievant's
receipt of removal notice, although notice had been mailed
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to last known address two months earlier and grievant had
not updated Form 1216.

C-00798 Regional Arbitrator McConnell

March 19, 1985, E1C-2D-D 10991

Although the appeal to arbitration was made 11 months
late, "the matter [is] arbitrable simply because the issue is
removal for just cause."

C-08842 Regional Arbitrator Goodman

May 3, 1989, W7N-5D-D 10075

A grievance filed within 14 days of when the union learned
of its cause, although longer than 14 days after the griev-
ant learned of its cause, is timely.

C-00749 National Arbitrator Bloch

May 12, 1983, HIC-NA-C 5

The certification to arbitration of a dispute concerning an
amendment to the ELM, made more than 60 days after the
union's receipt of the notice of proposed amendment, was
untimely.

C-12205 Regional Arbitrator Britton

SON-3W-D 04320, July 17, 1992

Where the union filed the Step 2 appeal two days late the
grievance is nonetheless arbitrable: "arbitrators have gen-
erally taken the view that a minor breach of a filing dead-
line may be forgiven, particularly where the other side is
unable to demonstrate that it has been prejudiced in any
way."

Notice of proposed action
vs. notice of decision

Under the MSPB procedures, preference eligible employ-
ees must first be issued a letter of proposed discipline and
then a final decision letter after they have been given the
opportunity to respond to the charges. A grievance
should be filed at the time a preference eligible employee
receives a Letter of Proposed Discipline. It is not neces-
sary to file a separate grievance concerning the Decision
Letter.

The American Postal Workers Union (APWU) has agreed in
a national level settlement (M-01137) that for employees in
the APWU bargaining units, the time limits of Article 15,
Section 2 run from the proposed discipline notice, not
from the decision letter.

NALC was not party to that settlement and has a different
bargaining history concerning this issue (See M-00939). It
is NALC’s position that, for letter carriers, a grievance filed
within fourteen days of receipt of the decision letter is
timely.

Although arbitrators have ruled both for and against
NALC’s position on this issue, NALC believes Regional Ar-
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bitrator Britton ruled correctly in finding that the
APWU/USPS memo did not apply in an NALC case, and
that a grievance filed protesting a letter of decision was ar-
bitrable. See C-12205.

However, the Postal Service’s position concerning this
issue is currently unsettled and NALC’s position has never
been tested at national level arbitration. Unless this issue
is resolved, stewards should never wait until receipt of the
decision letter to file a grievance. No one would want
his/her grievance to become a national level test case.

M-00939 Step 4

September 26, 1974, NB-E-1681

This grievance involves the refusal on managements part
to accept a grievance pertaining to a Notice of Charges-
Proposed Removal from a steward prior to the time that a
decision had been rendered on the previously mentioned
proposal. A grievance may be filed upon receipt of a No-
tice of Proposed Removal.

M-01137 APWU Step 4

September 16, 1992, H7V-1F-D 39176

The issue in this grievance concerns the time limits that
must be met in order to grieve a proposed suspension of
more than fourteen days and whether a decision letter
must be grieved. During our discussion we mutually
agreed to close this case based upon the following under-
standing:

1. For the purpose of grievance procedure appeals, the
time limits of Section 2 of Article 15 of the National Agree-
ment shall run from the proposed suspension notice, not
from a decision letter on the proposed suspension.

2. Once a grievance on a notice of proposed suspension
is filed, it is not necessary to file a grievance on the deci-
sion letter.

3. Receipt of a notice of proposed suspension starts the
30 day advance notice period of Section 5 of Article 16 of
the National Agreement.

M-01038 APWU Memorandum of

Understanding, August 12, 1991

This memorandum addresses the time limits that must be
met in order to grieve a proposed removal.

1. For the purpose of grievance procedure appeals, the
time limits of Section 2 of Article 15 of the National Agree-
ment shall run from the proposed removal notice, not from
a decision letter on the proposed removal.

2. Once a grievance on a notice of proposed removal is
filed, it is not necessary to file a grievance on the decision
letter.

3. Receipt of a notice of proposed removal starts the 30
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day advance notice period of Section 5 of Article 16 of the
National Agreement.

C-12205 Regional Arbitrator Britton

SON-3W-D 04320, July 17, 1992

APWU/USPS memo providing that a grievance must be
filed concerning a notice of proposed removal is "of ques-
tionable application" in an NALC arbitration -- grievance
filed protesting notice of decision is arbitrable.

C-03723 Regional Arbitrator Dworkin
August 8, 1983, C1N-4F-D 8380
A grievance filed protesting a letter of decision is untimely.

C-01181 Regional Arbitrator Epstein

June 10, 1982, C8N-4E-D 34803

A grievance must be filed within 14 days of receipt of a no-
tice of proposed removal, and is not timely if filed protest-
ing a notice of decision.

C-09730 Regional Arbitrator Howard

July 18, 1989, E7N-2B-D 3329

Removal grievance was timely where filed within 14 days
of Notice of Decision.

C-10485 Regional Arbitrator Sobel

December 14, 1990, S7N 3C-C 30102

Grievance filed protesting termination of light duty assign-
ment is untimely where filed within 14 days of "notice of
decision"; grievance should have been filed within 14 days
of "notice of proposed denial of continued light duty.

Claims that management waived
timeliness

C-01198 Regional Arbitrator Seidman

August 5, 1982, C8N-4H-C 29101

Because management did not raise timeliness at Step 2 it
waived the issue.

C-01300 Regional Arbitrator Levak

September 9, 1982, WBN-5C-C 14769

Although at the Step 2 meeting management may have
orally claimed the grievance was untimely, by failing to
raise the issue in its written Step 2 decision it waived the
claim.

C-03031 Regional Arbitrator Dworkin

February 24, 1983, C1N-4A-D 10382

Although management raised timeliness in its Step 2 deci-
sion, its failure to raise it orally at the Step 2 meeting con-
stituted a waiver of the issue.

C-09093 National Arbitrator Aaron

July 7, 1982, H8T-5C-C 11160

By failing to repeat at Steps 3 and 4 its claim first raised at
Step 2 that the grievance was untimely management
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waived the claim.

C-08352 Regional Arbitrator P.M. Williams
September 23, 1988, S4N-3U-D 64115

Because management failed at Step 3 to continue to de-
fend against the grievance on the basis of untimeliness,
management waived the claim.

Because of its actions—or inactions—
management should not be permitted
to assert that a grievance is untimely

C-01536 Arbitrator Aaron

April 29, 1974, G-22467

"[T]he Postal Service cannot, through one of its agents, re-
fuse to accept a properly filed employee grievance and
then seek to have the grievance dismissed because the
grievance was not accepted.”

C-00009 Regional Arbitrator Cohen

January 18, 1982, C8C-4B-C 22777

Grievance is arbitrable where there was no Step 1 meet-
ing, where management frustrated the union's attempts to
have such a meeting.

C-03941 Regional Arbitrator Walsh

November 21, 1983, W1N-5K-C 9361

Where management refused to disclose information and
refused to allow a letter carrier to confer with his steward,
management is barred from asserting that a grievance is
untimely.

C-03543 Regional Arbitrator Goldstein

May 9, 1983, C8N-4M-C 19875

Even if a high level labor relations representative told
NALC's NBA: "don't file a grievance, I'll try to take care of
the problem, if | can't you can file a grievance later,"
NALC's late filed grievance is not arbitrable.

C-01625 Regional Arbitrator Dobranski

September 29, 1981, C8BN-4A-C 9520

An extension of time limits is not implied when a supervi-
sor declines to discuss a grievance because he is busy.

C-06766 Regional Arbitrator Parkinson

December 24, 1986, E4N-2B-C 4499

Where an employee wrote to the MSC manager asking to
discuss a problem, but where the MSC manager does not
respond, management may not later claim that a grievance
filed by the employee is untimely; management should
mention a claim of untimeliness at Step 3, if it wishes to
preserve an earlier claim.
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Postmarks and mailing

C-01552 Regional Arbitrator Mittenthal

February 13, 1974, N-C-4170-D

Regional level award: The date of a mailed grievance ap-
peal is determined by the postmark.

C-08831 Regional Arbitrator Nolan
May 17, 1989, S7TN-3S-D 18251
An appeal is filed when mailed.

C-04494 Regional Arbitrator Dworkin

October 24, 1984, C1N-4D-D 30942

An appeal is made as of the date it is mailed; a postmark
does not prove date of mailing.

C-00005 Regional Arbitrator Cohen

July 3, 1979, ACC 23533

There is a presumption of arbitrability; grievance is ruled
timely where union representative testified appeal was
timely mailed, even where the postmark would show the
appeal to have been untimely.

C-04941 Regional Arbitrator Levak

May 26, 1985, W1N-5B-D 31519

"[U]nder normal circumstances... [management fulfills its

duty to provide notice] by effecting delivery of the Notice
to the employee's official mailing address, and that such

an employee shall be deemed to reasonably be expected
to learn of the Notice upon the date of such delivery."

C-05204 Regional Arbitrator Rentfro

October 1, 1985, W4N-5D-D 89

An appeal is made when it is mailed; a postmark is not
controlling as to date of mailing.

C-06464 Regional Arbitrator Collins

September 5, 1986, NAN-1A-D 15722

The presumption of proper mailing was effectively rebutted
when grievant credibly testified that he did not receive the

Notice of Removal and demonstrated the signature on the

certified mail receipt was not his.

Claims that the grievance is not
untimely because it protests a
continuing violation

The 2009 JCAM explains continuing violations as follows
on 15-2:

Continuing violations are an exception to the general rule
stated above. In HIN-5D-C 297, June 16, 1994 (C-13671),
National Arbitrator Mittenthal explained the theory of con-
tinuing violations as follows:

Materials Reference System

ARBITRATION

Assume for the moment, consistent with the federal
court rulings, that the Postal Service incorrectly calcu-
lated FLSA overtime for TCOLA recipients under the
ELM. Each such error would have been a separate
and distinct violation. We are not dealing here with a
single, isolated occurrence. Management was in-
volved in a continuing violation of the ELM. The af-
fected employees (or NALC) could properly have
grieved the violation on any day the miscalculation
took place and such grievance would be timely pro-
vided it was submitted within the fourteen-day time
limit set forth in Article 15. This is precisely the kind of
case where a “continuing violation” theory seems ap-
plicable. To rule otherwise would allow an improper
pay practice to be frozen forever into the ELM by the
mere failure of some employee initially to challenge
that practice within the relevant fourteen-day period.

C-00101 Regional Arbitrator Epstein

January 11, 1982, C8C-4F-C 14683

Grievance is not timely where filed eight months after
schedule change, even when union claims violation is of
continuing nature.

C-11176 Regional Arbitrator Snow

January 6, 1986, W1C-5G-C 11272

Grievance filed six months after new policy is timely, since
the alleged violation would have imposed a continuing in-
fringement on rights of the grievant.

C-00533 Regional Arbitrator J.E. Williams

December 12, 1984, S1C-3U-C 20398

A grievance filed four months after management published
a notice changing the past practice concerning break
length is timely, because it protests a continuing violation.

C-08862 Regional Arbitrator Axon

May 16, 1989, W7N-5E-C 815

Management's failure to comply with a settlement did not
give rise to a "continuing" grievance, because that failure
was an "isolated and completed transaction"; a grievance
filed eight months later, therefore, was untimely.

C-00546 Regional Arbitrator Caraway

February 12, 1985, S1C-3Q-C 26607

Management's July 11th refusal to provide 